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THE COURT: Good morning, everyone.

Here is my thought, because here is the interesting
thing. If we start with number cne, which is Stabfund's
motion for summary judgement --

MR. HAVELES: Your Honor, UBS is the attormey in
fact for Stabfund.

THE COURT: Okay, good. This is what I suggest we
do.

T suggest that we have one person be the general
spokesman for the summary judgement motionsg, because they
are all somewhat similar.

Then each one of you, in order of one, two, three,
four, that way we won't get mixed up, and I'll tell vyou who
is one, and who is two, and who is three, will then give me
the particularizations of that particular motion.

After we get through that exercise, then you have
opposition, roaring opposition or not, I didn't see much.

MR. PAULSEN: Your Honor, all we have is a
cross-motion for discharge of liability. We don't take a
position specifically on any of the motions for summary
judgement.

THE COURT: And that is in motion sequence number
4, the discharge of liability as a cross-motion. So that's
motion sequence number 4,

Except yours is such a particular one, maybe we
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should do you first and then go on to evervbody in the
summary judgement motion.

Yes, Mr. Maher.

MR. MAHER: Your Honor, I'm going to speak on
behalf of Taberna III, IV and VI. I'm going to be carrying
the argument, including Allen & Overy's clients. I'm going
to be arguing on behalf of IIT, IV and VI.

Mr. Haveles, on the end, is going to be arguing on
behalf of Taberna VII.

ITII, IV and V, your Honor, the provisions are
basically identical for purposes of this motion. VII has
slightly different language, and therefore Mr. Haveles is
going to point out the differences in the language in
Taberna VII, but I'm going to speak to III, IV and VI, which
are identical.

THE COURT: Okay.

MR. MAHER: For purpcses of this motion.

MR. HAVELES: Number VII corresponds to the
Stabfund UBS motion, so you can correlate it to the motion
sequence.

MR. ROSENTHAL: If I could supplement what
Mr. Maher said.

Essentially, it is like two sides of the caption
here, in that you have Merrill Lynch on one side, has moved

for summary judgement on all four, III, IV, VI and VII; it
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is the hedge counterparty that has terminated all of the
Hedge Agreements. You have some parties opposing it and
filing their own motions with respect to IITI, IV and VI, and
you have one other party opposing and filing their own
cross-motion with regard to VII.

So in terms of just structurally, vou have Merrill
on one side, and then one group cn the other, and one on the
other.

THE COURT: All right.

I really do think, Mr. Paulsen, your argument I
think is best at the end.

MR. PAULSEN: That's fine.

THE COURT: So vou can sit down. Enjoy the show,
as they say.

MR. PAULSEN: Thank vou, your Honor.

THE COURT: So I assume from what you just said,
Mr. Maher, and you, Mr. Rosenthal, are really going to bear
the burden for the -- for really motion sequences 2, 3 and
4.

MR. MAHER: I think that's correct, your Honor,.

THE COURT: Because Stabfund is number one.

MR, MAHER: I think that's correct, your Honor.

Just to be clear, I'm --

THE COURT: You have to speak up.

MR, MAHER: I'm going to be carrying the labor more
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in terms of the language of the agreements and why we should
prevail on motion for summary judgement on Taberna III, on
Taberna IV and Taberna VII. We also have -- VI, I'm sorry.

We also have a second argument which is a
third-party beneficiary argument. That argument is the
principal argument that Mr. Haveles is going to make on VII,
Taberna VII, so therefore I'm going to focus on the language
0of the documents in III, IV and VI, and Mr. Haveles 1is going
to focus on the third-party beneficlary argument in
connection with VII.

But it would also apply to us, just to be clear in
terms of how the argument is structured your Honor.

MR. HAVELES: Just to be c¢lear on that, your Honor,
because there are material differences in the language for
the documents corresponding to fund number VII versus the
other three funds.

So while therxe is going to be some overlap and some
commonality to the arguments that Mr. Maher and I each make
regarding our respective sets of agreements, there are some
key differences in the schedules, the Master Swap Agreement
between the two groups of funds, so that there will be
different arguments made because of those material
differences by me as compared to Mr. Maher, because we're
analyzing meaningfully different language and some critical

provisions there.
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The third-party beneficiary point, which I won't
belabor, because it's been briefed a lot and it is a well
known doctrine, I'll address and answer any questions the
Court may have, and that does have universal application to
all four funds.

If I could be so bold and presumptucus to make a
recommendation, your Honor.

It seems that in some respects, given that the
position here about how the agreements should be construed
are advanced are different, that it probably mékes more
sense to hear from the certificate holders, i.e., Mr. Maher
and his clients and me and my clients, before you hear from
Merrill Lynch, because then Merrill Lynch will have an
opportunity to respond to the totality of the arguments.

THE COURT: All right, that sounds good.

Is that agreeable to everybody?

MR. ROSENTHAL: I have a different suggestion, your
Honor, because Merrill Lynch is common to all four.

Our arguments are similar with respect to all four,
identical with respect to three, overlapping with some
differences with respect to the fourth.

I thought it would probably make the most sense,
given the transactions themselves are very similar, for
Merrill Lynch to lay out our transaction, layout our

argument with respect to the four, because they are going to
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cross over each other very much. Mr. Maher could then
respond with respect to the first three and Mr. Haveles
could respond to the fourth.

THE COURT: Where does Mr. Davies stand?

MR. ROSENTHAL: I think Mr. Davies' argument and
Mr. Maher's argument are going to be identical.

MR. DAVIES: Thet's right, Judge.

MR. MAHER: I agree with Mr. Haveles. I think it
would make sense to hear from us, the noteholders first, in
terms of how the language works on III, IV and VI, and then
on VIX, and then Merrill could respond with their arguments
which frankly are not texturally based in most instances;
we're going to be focused on the language, they will be
focused less on the language.

THE COURT: Frankly, I don't really care, but since
there seem to be more people on this side than you, you
lose, Merrill Lynch, you have to wait for your turn later.

But I will hear you in full, so don't worry.

Mr. Maher, you are on.

MR. MAHER: Very well, your Honor. Thank vyou.

Your Honor, do you want us to speak from counsel
table or the podium?

THE COURT: It is entirely where you prefer, but if
you are going to be referring rather comnstantly to notes,

you are better off at the podium, because you are better
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looking up and that's how we hear vyou.

We'll move the podium a little closer because my
court reporter will be able to hear.

However, one thing, Mr. Maher. You are not only
talking to the Court and to my court reporter, but you have
a very fascinated audience sitting way in the back that
wants to hear you, too.

So, remember, I know that you have children, they
used to be very young. Think of that child way over in that
corner over there, all right? That child is about to step
off into the road, and you are very anxious, and you are
about to tell that child don't move.

That's the point.

MR. MAHER: Vexry well, your Honor, I won't be shy.

THE COURT: Okay, good.

MR. MAHER: Good morning, your Honor. My name is
Bill Maher. I represent AG Financial Products and Natixis.

There are four, as you know, CDC transactions
involved, Taberna III, Taberna IV, Taberna VI, Taberna VII.
They were issued from September 2005 to September 2006, and
approximately in a series over a period of time.

Now, for purposes of the motion today, the language
of Taberna III, Taberxrna IV and Taberna VI, which is the ones
to which I'll be speaking, is identical. Taberna VII,

again, is slightly different, and I will allow counsel to
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respond,, Mr. Haveles to resgspond to that specifically.

I noted previously, and I note it again now, that
Allen & Overy joins in the arguments that we are presenting
here. Their clients are noteholders in Taberna III and IV,
that's Deutsche Bank, and IV and VI for HSBC. My client,
Natixis, is a noteholder in VI, so we represent all the
noteholders in all three of those transactions.

Your Honor, I'd like to hand up, if I could, a
couple of sheets that have the summary of the key document
terms that I'm going to be referring to throughout my
argument.

THE COURT: Thank vou.

Anybody have any objection to my looking at this?

MR. ROSENTHAL: Let me take a quick glance at it,
but I presume not.

TEHE CQURT: Okay.

(Looking)

MR. HAVELES: No, vyour Honor.

MR. PAULSEN: No cbjection.

MR. DAVIES: No.

MR. ROSENTHAL: No objection, vour Honor.

THE COURT: Very good.

MR. MAHER: Your Honor, all four of these Taberna
CDO transactions contain extensive documentation. In fact,

the definition of transaction documents in Section 1.1 of
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the Indenture refers to nine different documents.

I'm going to be focusing on two, the Indenture and
the Hedge Agreement, and I'll explain the interrelationship
between those two documents in a few minutes.

Now, the critical language from each of the
Indentures provides that Merrill Lynch cannot terminate the
Hedge Agreement for a payment default, and that's the first
slide that I have in front of you, your Honor. This is
Section 11.1(j) of the Indentures.

It says, "In the event the Taberna CDO defaults in
the payment of its obligations under any Hedge Agreement,
such default shall not entitle Merrill Lynch to terminate
such Hedge Agreement but such unpaid amounts shall be
deferred for payment on subsequent Distribution Dates and
shall accrue interest at the agreed upon rate stated in such
Hedge Agreement documentation.'

Your Honor, that language couldn't be clearer, but
it's hardly referenced in Merrill Lynch's papers. Merrill
Lynch ignores the clear prohibition on termination for a
payment default stated in 11.1(3j) of the Indentures. And
they purport to terminate each of these Hedge Agreements on
the basis of a payment default by the relevant Taberna CDO.

Now, Merrill Lynch contends they are not bound by
this language, but in fact they are bound by this language,

and therefore my clients are entitled to summary judgement.
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Now, let me step back a little bit and talk about
the background and the structure of these transactions.

These transactions, as you know, your Honor, are
CDOs, which are Collateralized Debt Obligations.

As your Honor is aware, a CDO is a structured
financial arrangement in which a special purpose entity --
here a Taberna entity -- issues notes to my client and Allen
& Overy's clients, and holds a pool of assets that generates
a stream of cash for the CDO in the form of interest
pravments and then principal proceeds over time.

Now, the notes were issued to my client and Allen &
Overy's clients pursuant to the Indenture.

Taberna CDO also has a Hedge Agreement related to
it, and it is critically important, and that's because the
notes that were issued to my client, the noteholders,
provide that they are -- they provide interest payments
based upon a floating rate of interest. It is pegged to
three month LIBOR. It is a floating rate of interest. We
get paid on a floating rate of interest.

However, the underlying collateral that the CDO
holds gets paid in part on a fixed basis, they have a fixed
coupon, and so to the extent that the rates change in terms
of the float, there could be a mismatch between the
obligations that the CDO has to pay the noteholders at a

floating rate and the money it gets at a fixed rate.
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So there is a Hedge Agreement, and the Hedge
Agreement provides that if LIBOR increases above a certailn
rate, the CDO is entitled to a payment from the hedge
counterparty, which is Merrill Lynch.

Now, to the extent the LIBOR decreased and there
would be more money available, then the payment would go the
other way. That hedge is critically important to manage the
cash flows of the CDO,.

Now I want to step back for a second and talk about
Merrill Liynch. Merrill Lynch pervades these transactions.
Merrill Lynch, Pierce, Femner & Smith originated and
structured each of these Taberna CDOs, and they collected
significant fees obviously for doing that.

Merrill Lynch, Pierce, Fenner & Smith also served
as the placement agent for the noteholders, meaning that
they placed the notes with us, with my client, with Allen &
Overy's clients, and they got more fees for doing that.

In addition to structuring all of these
transactions, they also arranged for their affiliate, which
is the hedge counterparty here, Merrill Lynch Capital
Services, to serve as the hedge counterparty. Merrill Lynch
also pervades the documents here.

Now, Merrill Lynch Capital Services, the hedge
counterparty, tries to pretend here that they are somehow a

stranger to the Indenture and thus is not bound by the clear
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language we just read in 11.1(j) sayving they can't terminate
for a payment default.

The documents refer -- the Indentures refer to the
hedge counterparty, your Honor, more than 100 times.

Internal counsel at Merrill Lynmch reviewed the
Indentures, and, in fact, provided an opinion at closing
with respect to the Indentures. That's Indenture Section
3.1(e) (4).

Merrill Lynch --

THE COURT: When you do that, could you just give
me the tab number so I can look at it, too?

MR. MAHER: I don't know if I have the tab number
for thét, your Honor, it is under the Indenture. It should
be page 92 to 93 of the Indenture, which is section
3.1(e) (5).

MR. HAVELES: Mr. Maher, which Indenture are you
referring to, III, IV or VI?

MR. MAHER: They are all the same.

MR. HAVELES: Tab I is the Indenture for fund IIT

THE COURT: You said what page-?

MR. MAHER: Section 3.1(e) (5}, it is around page 92
or 93. It was 92 or 93 in Taberna VI. It might be off a
page or two.

THE COURT: I just love looking at the language
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myself.

MR. MAHER: Absolutely, your Honor.

THE COURT: Could anybody help me on that page?

MR. DAVIES: Page 8, your Honor.

THE COURT: Go ahead.

MR. MAHER: It is under Conditions Precedent, and
it says an opinion of internal counsel to the hedge
counterparty is a condition precedent to the deal closing.

Now, in addition to being -- the hedge counterparty
being mentioned more than a hundred times, and their counsel
having reviewed the document and provided an opinion in
order to make the deal happen, they are expressly a
third-party beneficiary under the Indenture, and that is the
second slide I provided you, your Honor, Section 14.8 of the
Indentures.

It says, clearly, "The Hedge Counterparty shall be
a third-party beneficiary of each agreement or obligation in
this Indenture."

Now, in addition to these repeated references in
the Indenture, to the Hedge Counterparty, the Indenture also
contains a separate article, Article 16 captioned Hedge
Agreements. And I want to call two provisions from Section
16 to wyour attention, your Honor. It is the next slide that
I had prepared.

Section 16.1(b) of the Indentures says that, "The
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trustee shall, on behalf of the Issuer, and in accordance
with the Note Valuation Report, pay amounts due to each
Hedge Counterparty under the Hedge Agreements on any
Distribution Date subject --" here is the important
language, Judge "-- subject to and in accordance with
Section 11.1."

We just saw in the first slide, your Honor, Section
11.1(j) says that they can't terminate for a payment
default,

There is another provision in Section 16 --

THE COURT: 1In 11.1, obviously {(a) through (j), or
whatever the number 1s, there is no other section in that
provision that allows for termination?

MR. MAHER: No, your Honor. 1In fact, it is
explicit that the Hedge Counterparty cannot terminate based
upon a payment default.

THE COURT: What about based on other defaults?

MR. MAHER: Only based on a bankruptcy default,
your Honor, but I'm coming to that.

There is another provigion in Article 16 of the
Indentures, it is 16.1(f), and it is the next slide I
prepared, which also addresses this subject.

16.1(f) says that, "Each Hedge Agreement shall
provide that, (i), any amount payable to the Hedge

Counterparty thereunder shall be subject to the Priority of
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Payments --" and that's a defined term, yvour Honor, I'm
going to come to in a second "-- and (ii) such Hedge

Agreement is subject to termination on the occurrence of an
Event of Default and liquidation of the Collateral."

I'll come to it in a minute, your Honor, but --

THE COURT: Let me read this myself, please.

MR. MAHER: Sure.

(Reading)

THE COURT: Go ahead.

MR. MAHER: Priority of Payments, as used in
16.1(f) here, is a defined term, and there is a big dispute
with Merrill Lynch over what that defined term means. It is
the subject of the next slide.

That brings us back to Section 11 of the Indenture,

this is 11.1l{(a). DNow, this is critical language, your
Honor. It says -- and it has to be read as a whole
together "-- Notwithstanding any other provision in this

Indenture, but subject to the other clauses of this Article
XI -—" and remember Article 11.1(3j), which says they can't
terminate on a payment default -- "and Section 13.1, on each
Distribution Date, the Trustee éhall disburse amounts --"
and we can skip down "-- 1in accordance with the following
priorities," and that's defined as the Priority of Payments.
Clearly all of this language that precedes it is

defined in Priority of Payments.
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Merrill wants you to read the last five words that
say it only means the ordering, it doesn't mean everything
else. But that's nonsensical, your Honor.

So the Priority of Payments is expressly subject in
this document, your Honor, to the other clauses of Article
XI, including 11.1(j), which says they can't terminate for a
payment default,

Now let's briefly return to the prior slide,
16.1(£f). The second part of it says -- we just talked about
Priority of Payments.

The second part says, "Such Hedge Agreement is
subject to termination on the occurrence of an Event of
Default and liquidation of the Cecllateral."

The Hedge Counterparty can't just terminate for an
Event of Default; the Hedge Counterparty needs to have an
Event of Default and liquidation of the Collateral.
Ligquidation of the Collateral never happened here. There is
no dispute about that.

As we see when we get to the Hedge Agreements, your
Honor, the only condition that satisfies these two criteria
is a bankruptcy scenario in which there is going to be an
Event of Default, which is bankruptcy, and the liquidation
of the Collateral in comnection with the bankruptcy
proceedings. That's the only way that the Hedge

Counterparty can terminate the Hedge Agreement.
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So under the Indenture, which is all the provisions
we looked at, all roads lead to Rome.

Section 11.1(j) expressly states that the Hedge
Counterparty cannot terminate the Hedge Agreement for a
payment default, and all other Indenture provisions are
subject to that express provision.

And this is no surprise, it is no secret, they were
heavily involved in drafting these documents. This exact
same provision, 11.1(j) is in Taberna III, which is
September of 2005, it is in Taberna IV, which is December,
2005, it is in Taberna VI, which is June 2006, it is in
Taberna VII, September, 2006.

It is beyond imagination to say this was some kind
of accident or mistake that this prominent clause, which
says you cannot terminate on a payment default, according to
Merrill Lynch, means nothing.

I'd like to turn now, if I could, specifically to
the Hedge Agreements.

Now, we've discussed the Indenture provisions,
let's turn to the provisions that are specifically included
in the Hedge Agreements.

Now, your Honor, the Hedge Agreement consists of
and is the Master Form, a schedule and confirmations, three
separate documents.

Now, the ISDA Master is an industry document. Your
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Honor, ISDA stands for International Swaps & Derivatives
Associlation., It is an industry organization.

THE COURT: Right.

MR. MAHER: The ISDA Master Agreement is a
nonnegotiated document, it is just a form document that you
can either opt in and amend or opt out of and amend, meaning
you can change the provisions, and vou do that in the
negotiated schedule that the parties negotiate among
themselves.

Then there are separate trade confirmations for
particular transactions, but they are not relevant -- they
occurred here but are not relevant for purposes of the
motion for summary judgement before you.

What people are talking about when they are talking
about the Hedge Agreement is the form is the nonnegotiated
document and the negotiated schedule together. These
documents are executed, your Honor, at the same time, and
the provisions in the form don't necessarily apply if the
schedule alters or amends those terms.

Now, in fact, the ISDA form provides on the first
page of the document that i1f there is an inconsistency
between the form and the schedule, the schedule prevails,
and that's ISDA Section 1(b).

So what does the schedule provide? The schedule

provides -- and this gets to the next slide, your Honor,
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which is part 5{g) of the Hedge Agreements -- the schedule
provides an affirmative statement that the Hedge
Counterparty has read the provisions of the Indenture that
we just reviewed, meaning that they can't terminate for a
payment default.

Here is what it says, your Honor. It says,
"Indenture; Third-Party Beneficiary." It has the language
which we looked at earlier, similar language about Merrill
being a Third-Party Beneficiary of the Indenture, and then
it says, "Merrill Lynch acknowledges that it has received
the Indenture and read the provisions of the Indenture
relating to Hedge Agreements." So they knew that they
couldn't terminate for a payment default.

Now, the next slide refers to part 5(m) of the
schedule, it is captioned, as we saw before, Priority of
Payments. It says, "Merrill Lynch acknowledges that any
amount payable to it pursuant to this Agreement shall be
subject to the Priority of Payments."

Priority of Payments is not defined in a schedule,
but the schedule in fact provides that terms that are not
defined in the schedule shall have the meanings attributed
to them in the Indenture. So -- that's Section -- schedule
part 5(a) {2).

So the schedule, which is part of the Hedge

Agreement, is specifically incorporating into it the
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definition of Priority of Payments that we previously looked
at from the Indenture.

They are all interrelated, your Honor. They are
connected. One is part of the other.

THE COURT: At no time during this agreement they
actually laid out the Priority of Payments, so and so gets
paid first and --

MR. MAHER: Yes, they did, your Honor.

In fact, that Section 11.l1{(a), which I quoted here,
in one of the slides. What I didn't guote is the rest of
the provision saying this person gets paid first, second,
third, fourth and fifth. Merrill is paid high up in the
priorities as the Hedge Counterparty. That's not an issue
in dispute in this case, vyour Honor.

Now, as we have seen, and we're looking here in a
schedule, the Priority of Payments is subject to all of the
provisions of Article 11 of the Indenture, including
11.1(j), saying that the Hedge Counterparty cannot terminate
the Hedge Agreement for a payment default.

Because the Hedge Agreement makes the payments to
Merrill Lynch subject to the foregoing provisions of the
Indenture, the Hedge Agreement itself prohibits the recovery
of a termination payment that Merrill here is seeking.

It is a significant payment, your Honor, two or

three-hundred million dollars they are seeking here.
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I'd like to focus on the law now that's applicable
to the provisions that I just referred to.

Now, all parties to this motion agree that New York
law provides that these documents we referred to, all the
relevant documents, specifically the Indenture and the Hedge
Agreement, they have to be read together. Everybody agrees
to that.

In fact, Merrill Lynch goes even further, and they
argue that the Indenture and the Hedge Agreement must be
read together as, quote, "A single integrated CDO
Agreement, " and that's their opposition brief at pages 5 and
18.

Your Honor, our reading of the documents, which
you've just read, is straightforward, plain as the nose on
your face, and consistent with the fact that they can't
terminate for payment default.

Indeed, our view is the only construction that
gives all of the provisions of the Indenture and all of the
provisiong of the Hedge Agreement effect being read
together, as the law requires,

Merrill, however, argued that there is a conflict,
there is a conflict between the Indenture, which says you
can't terminate for payment default, and the Hedge
Agreement.

But there is no conflict, your Honor.
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Section 11.1(j} of the Indenture is crystal clear,
no termination for a payment default.

Merrill is relying upon the schedule to the Hedge
Agreement, Schedule Part (1) {c), saying that an uncured
missed hedge payment constitutes an Event of Default. But
there is no conflict because the schedule doesn't say
anything about whether termination is allowed for that Event
of Default.

We agree it is an Event of Default, but they can't
terminate for it. They have to accrue what they are owed
and get paid on the next distribution date. That's what the
document says.

Merrill suggests -- they said let's look at the
caption of the section of the schedule that you are
referring to. It says Termination Provisions.

But, your Honor, the ISDA form itself says that the
headings cannot be used to construe the terms of the
document. That's the ISDA form Section 2(g).

11.1{3j) of the Indenture says you cannot terminate
for a payment default, so there is no conflict. AaAnd
treating a missed hedge payment as an Event of Default, as
we agree, and at the same time prohibiting termination for a
payment default, doesn't create an inconsistency, and here
is why.

The existence of an Event of Default excuses
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Merrill Lynch from performing under the Hedge Agreement, so
while we are owing them money they don't have to make a
payment to us. That's fair. They shouldn't have to make a
payment to us while we owe them money. So it is an Event of
Default.

But they can't terminate, and because it is an
Event of Default, a missed hedge payment requires us to pay
default interest to them, which is more favorable interest.

So the document allows it to be called an Event of
Default, but you can't terminate, and if it is an Event of
Default they don't have to perform while we owe them the
money, we'll pay them back later, and they get a higher
enhanced rate of interest, your Honor.

Merrill Lynch -- our reading of these documents
gives effect to all of the provisions of the document,
that's critical here. That's what New York law requires.

Merrill's reading of these documents would render
11.1{(j), which is the first slide, your Honor, which is
crystal clear, there is no termination for a payment
default, they would render that provision meaningless, and
such a reading is prohibited under New York law.

Now, Merrill Lynch claims that our reading of the
documents would render meaningless the reference to early
termination in the ISDA form document. But that's not so.

The ISDA form document, vyour Honor, identifies
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eight occurrences that would constitute an Event of Default
and potentielly give rise to early termination. That's in
the form document Sections 5(a) and 6{a).

THE COURT: Form documents follow the Indenture?

MR. MAHER: ©No, your Honor, they have to be read
together. The Indenture is incorporated into the Hedge
Agreements through the schedule. The form document is just
a form, it doesn't contemplate the transaction that actually
was negotiated between the parties here. But the form has
to be read with the schedule together.

Sc, yvour Honor, there are eight occurrences, and
again, this is something you can either agree to or not
agree to, and negotiate among yourselves in the agreement,
but the form document, the ISDA form, says eight different
occurrences can be an Event of Default, and an uncured Event
of Default could lead to an early termination, which is what
Merrill is claiming.

However, the schedule amends those eight, takes out
six of them, and says only two can be Events of Default as
against the Taberna CDO. One is a payment default, two is a
bankruptcy default.

Now, we've explained previously why an Event of
Payment Default cannot give rise to a right of termination
because 11.1(j) of the Indenture says so, which is

incorporated intc the schedule.
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However, we agree a bankruptcy default can give
rise to a termination event.

So the argument Merrill makes about, well, it
renders the termination provisions of the form meaningless
is not so. In a bankruptcy scenario, you can apply the
termination provisions.

So, again, our reading provides for life and
effectiveness to all of the provisions of the agreement,
your Honor.

THE COURT: I have to ask you this question. You
are talking about bankruptcy. ©Of course, we know there are
different forms of bankruptcy.

Are we talking about Chapter 7, liquidation, are we
talking about Chapter 11, reorganlization?

MR. MAHER: It doesn't distinguish, your Honor, it
just says bankruptcy.

Now, bankruptcy, of course, is followed by a
ligquidation event when the collateral gets liguidated, and
that satisfies the language we saw previously in Section
16.1 of the Indenture, if you'll remember, your Honor.
That's slide 4.

Your Honor, that's Merrill's most serious argument,
that there is an inconsistency, and their argument is if
there is an inconsistency the Hedge Agreement prevails, not

the Indenture.
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So essentially what they are saying to you, your
Honor, is I know I read the Indenture, I know my counsel
read the Indenture, I know we read the provision which says
we can't terminate on a payment default, I know I got lots
of fees out of this thing, but I want two to three hundred
million dollars more for terminating the Hedge Agreements
even though it says I can't. So somehow I have to figure
ocout a way that the schedule allows me to do that.

That's essentially what they are telling vyou.

And apart from this inconsistency argument, as I
salid, your Honor, there is no inconsistency -- the Indenture
provisions are read into the Hedge Agreement ~- apart from
that they have a couple of hypertechnical arguments which
frankly make no sense, and I'm not even going to address
them at length, your Honor. I may respond to them if he
raises them, but they are completely nonsensical and
specious.

I'll just mention them in passing. There is three
particular arguments.

One is that he takes a document, which is the
offering circular, misquotes it, doesn't quote the relevant
provisions, and says somehow that's extrinsic evidence of
what the parties intended.

What the parties intended is what's writtem in the

document. You don't need extrinsic evidence. You agree you
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are looking at all four corners of the documents.

The second thing he says is, well, wait a minute,
the things that Mr. Maher is talking about in the Hedge
Agreements,.the last two slides, Part 5{(m) and Part 5{qg),
well, that's in the back, that's in the back of the schedule
so who cares about that. He says it is not in front of the
schedule. Up front it says Part 1, Termination Provisions.

Again, remember, your Honor, the headings are not
to be used to construe the decument, that's what Section
9(g) of the ISDA form says. But he triles to do that.

And it wouldn't actually be that the provisions
that are going to relate to Indenture Section 11, which
we've seen, and Indenture Section 16, which we've seen,
would be in the back part of the schedule. But he is
arguing which part of the schedule it's in. That's the kind
of argument he is making.

And then he says on Section -- it is slide 4, but
it's also the same language, your Honor, in Priority of
Payments, it is the last slide, 5{(g), 5(m), the Hedge
Agreements. It i1s where Merrill admits that any pavments
are subject to the Priority of Payments, which of course
includes all of Section 11, 11.1(j), meaning they can't
terminate for a payment default.

He says, well, let's look at the word here, the

word "payable," that must mean something different. That
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doesn’'t mean termination, it means something different. It
doesn't, your Honor. "Payable" means the quarterly hedge
payment we have to make to them.

Tt is a nonsensical argument and it is an attempt
to read technicalities into -- instead of reading the
natural flow of the documents, which says they can't
terminate for a payment default.

We rest on the papers we've submitted with respect
to the other arguments, your Honor.

But I'd like to address just for a minute the
equities here. Our papers describe a payment default on
IIT, IV and VI, temporary payment default in the low single
digit millions, meaning they were entitled to a payment of
low single digit millions in the aggregate for those three
and didn't get it in a timely manner. They were going to
get it the next date or the date after at default interest,
as they are entitled to, accrued, as the document says.

THE COURT: Actually, waslit ever paidr?

MR, MAHER: Some of it, yes, it was paid, your
Honor. Some of the monies were paid. There is now recently
an additional default. The default we're talking about here
was cured.

But they are saying that the short-term failure to
pay a few million dollars gives rise to under IIT, IV and VI

more than $200 million we owe them. That would swamp the
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deals. They are saying it is another almost $80 million,
$§70 million for Taberna VII. You add it all up, they are
saying they are entitled to $300 million, and it is all
based upon a payment default which the documents say they
can't terminate for. There is no equity in that.

Your Honor, in conclusion, I respectfully request
that the Court grant summary judgement in favor of the
noteholders on Taberna III, IV and VI, and issue an order
declaring that the Indentures and Hedge Agreements do not
authorize Merrill Lynch to terminate the Hedge Agreements
upon a payment default, and that the trustee must cease
withholding payments due and owing to the noteholders on a
current basis.

As I indicated earlier --

THE COURT: As adjusted for the amount of
additional interest, according to you, additional interest
for the length of time there was a default, that kind of
adjustment?

MR. MAHER: That could be worked out, certainly,
your Honor, and we agree that's appropriate.

The last thing I want to mention, your Honor, I did
say before we have a third-party beneficiary argument that
we've made in the papers. It basically says you can't take
the benefits of the Indenture and not take the burdens of

the Indenture.
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It's black letter law. That's what Merrill is
trying to do, they are trying to cherry-pick and say I get
all of the ups and none of the downs. It is improper,
clearly violative of the law that we cite in our papers, and
Mr. Haveles for Taberna VII will make that argument, as
well,

Thank you very much, your Honor.

THE COQURT: Thank you, Mr. Maher.

Mr. Haveles.

MR. HAVELES: Thank you, your Honor.

THE CQOURT: Do you have your Indenture somewhere?

MR. HAVELES: Yes, I do, your Honor. My Indenture
appears at Exhibit L.

THE COURT: It is in the other book. Let's change
books.

MR, HAVELES: Your Honor, I'm not going to repeat
anything Mr. Maher said about the structure or the nature of
the transactions, because the overall structure and design
of the transaction and the way it operates is the same for
all four, so I won't belabor that.

But there are some differences in the language in
the schedule to the Master Swap Agreement that makes Taberna
VII somewhat different from a textural analysis than the
other three funds, and I'm going it try to focus on that.

There are three key documents, only three documents
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as to VII that your Honor need to look at to resolve these
issues.

One 1s the Indenture, Exhibit L, the other is the
Master ISDA Agreement that Mr. Maher talked about, and I
will allude to as well, that's in Exhibit M as in Mary, and
then the third is the schedule to the Master Agreement that
was individually negotiated. In the case of Taberna VII,
that is Exhibit Q as in gueen.

THE CQURT: OKkay.

MR. HAVELES: And the earlier ones I believe are
at ~- are before that, I'm not sure of the exact letter,
yvour Honor.

THE COURT: I see one at N.

MR. HAVELES: It may be 0O, as well, and P.

THE COURT: Actually funny enough, I think that vyou
want me to refer to Schedule P and not to Q, because Q is
another ISDA Master Agreement.

MR. HAVELES: Then I may have -- I think Q. If you
look at it, your Honor, it says schedule, unless my book is
just messed up.

But the index I had for all of these had Q being
the index in the stipulation the parties filed. @ is the
schedule to the Master Agreement for VII, P is the Master
Agreement for VI.

THE COURT: All right.
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MR. HAVELES: In many respects, vour Honor, I feel
as though all of us are back in a first year contracts
class, because at the end of the day this is not about the
fancy elements of a Swap Agreement, and the economics of it,
and who gets what for interest and fixed interest versus
floating interest, we don't have to worry about those
things.

This is about simple contract interpretation, and
there are three basic rules of contract interpretation that
are relevant here. The first one is all the related
agreements must be read as an integrated whole. Nobody
disputes that. Merrill Lynch even acknowledges it.

The other two which Merrill Iynch ignores in its
entirety, and which are persistently applied by the courts
in gituations like this, be they Swap Agreements or
something else, is that you have to give meaning to every
provision. You can't interpret one provision to have the
effect of eviscerating and wiping out the other provisions,
because then you are not interpreting these agreements all
as a whole, you are giving precedent to one agreement to the
exclusion of the others.

As I will discuss in a moment, that's exactly what
Merrill Lynch is asking yvou to do, to ignore various
provisions and focus on just one provision and not try to

give meaning to every provision.
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The same kind of variation, you'll gee the courts
say as to what Mr. Maher just said about third-party
beneficiaries, when you have an integrated agreement, you
can't pick and choose which provisions you like, you have to
put them all together, and you have to balance them so they
all work.

So even after you look at one agreement in a
literal way that says this is what it says, 1f that literal
reading would destroy an adjacent or a related provision,
you can't read it that way, you have to harmonize them.

The next rule, and it is just as important,
particularly here, is that when you are dealing with
components of an agreement, one of which is a form agreement
and the other is a series of negotiated terms added to the
form, the negotiated terms always get greater weight,
because the people who are parties to the agreement have sat
down and said thisg is how we want to modify the deal. The
form never gets precedence, it is at the bottom of the chain
when you are trying to balance, because the negotiated
document, which is the schedule and the Indenture are the
things the people focus on to change, to customize the form.

Merrill Lynch doesn't want to deal with that rule
either.

The other key part of contract law is third-party

beneficiaries, and again, 1t takes us back to contract, when
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we learned about the Fox case and the Court of Appeals
creating the doctrine of third-party beneficiaries.

If a contract gives the nonparty a right, that
party has a right and may seek to enforce that right. But
that right is defined by the contract. It is no greater
than what the contract permits.

As Williston has observed about third-party
beneficiaries, you must take the good with the bad. So if a
contract imposes a limitation or a qualification or a burden
on a right given to the third-party beneficiary, the
third-party beneficiary is bound by those qualifications,
limitations and burdens.

Merrill Lynch doesn't want to live with that.
Merrill Lynch is not merely suing in -- seeking in their
summary judgement motion here a determination that there was
a default, they want a determination that they can
terminate, and they want a determination that they get to
get their termination fees in the waterfall at number four,
ahead of all the certificate holders.

So it wants the benefits of being paid first and
making sure the certificate holders never get paid anything
as opposed to being paid jointly. If there was no
waterfall, we'd all be giving up the pool together. They
want the benefit of the Indenture, they don't want the

limitations of the Indenture.
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So when vou look at the three documents, there are
some basic contract terms that apply.

Merrill Lynch's entire case is based on Section
5(a) that Mr. Maher talked to you about that's universal
throughout. TIf there is a payment default, Merrill Lynch's
case is based on the form, and they are saying the form
swamps everything else. And that means you ignore the
provisions in the Indenture, vou ignore the provisions in
the schedule because the form prevails.

But when you look at the specific provisions in the
Taberna VII schedule and Indenture, the form can't prevail,
because then you violate the two rules of contract
construction, harmonize everything and the form gets less
welight than negotiated terms.

If I may hand up to your Honor the excerpts from my
set of agreements.

THE COURT: Yes.

MR. HAVELES: I'm a little more low-tech, your
Honor, so I just have them typed, no fancy blue-back and
whatnot,

I used color to draw attention to the key language
here,

Your Honor, the first provision, and I want to walk
through these because when you walk through them the logical

power of it is compelling and shows the hellacious nature of
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Merrill Lynch's argument.

The first page is the very beginning of the Master
Swap Agreement, the form, the form agreement that is the
form except it has Merrill Lynch and Taberna VII typed into
it at the very first page at Exhibit M.

And when yvou look at paragraph 1l(b), which talks
about when there is an inconsistency, the first sentence
specifically tells you that when there is an inconsistency
between the schedule and any provisions of the form, the
schedule prevalls.

That's logical, right? Negotiated documents always
prevail over the form.

Now, if you move onto the next page, your Honor, it
is now the schedule. Part 5, paragraph (h). It talks about
third-party beneficiaries. Party B is defined as Taberna
VII; party A, as I've indicated in the brackets, is defined
as Merrill Lynch in the schedule as well as the Master
Agreement.

It says that Merrill Lynch is an express
third-party beneficiary to the Indenture and shall be
entitled to the benefits of the Indenture as if Party A were
a party thereto, Party A being Merrill Lynch, provided,
however, that this sentence shall not be construed to grant
Party A any benefits or any legal or eguitable rights,

remedies or claims other than those specified under the
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Indenture.

That makes a lot of sense, too, because that's
consistent with third-party beneficiary law. You take the
good with the bad, you are a third-party beneficiary, but
vou only get what the Indenture says you get and nothing
more.

THE CQURT: Just for my own purpose, could you
point me -- I know it says Part 5, Other Provisions, and I'm
just looking for really the page.

MR. HAVELES: In Q -- unfortunately the drafters
did not paginate them, your Honor, but if you go to Exhibit
Q, it is down tc the ninth page, you will find part 5,
subparagraph {(h).

If vou go two pages before that to page 7, vyou'll
see the start of Part 5 entitled Other Provisions. In the
beginning of it, as you'll see, if you flip through part 5,
on pages 7 through 10, you'll see there are scattered
miscellaneous provisions that are aptly categorized in the
section entitlied Other Provisions.

So part 5 subparagraph (h) says Merrill Lynch is a
third-party beneficiary, but only gets the rights and
remedies given to it under the Indenture.

So let's ask them, what does the Indenture say
about Merrill Lynch, which in the Indenture is defined as

the Hedge Counterparty.
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So if you turn to the next page, your Honor, that I
gave you, page 4 of the handout, these are excerpts from
Exhibit L, the Indenture.

Section 14.8, paralleling what we see in Part 5(h)
of the schedule, says, "The Hedge Counterparty, Merrill
Lynch, shall be a third-party beneficiary of each agreement
or obligation in this Indenture."

There is other language that says there is no one
else who is a third-party beneficiary.

Then if you turn, if you go down to the next
section, which comes from page 184 of Exhibkit L, and look at
Sectlon 16.1, it says on section devoted -- an article of
the Indenture devoted specifically and exclusively to Hedge
Agreements, it states in paragraph (b), The Trustee shall,
on behalf of the issuer and in accordance with the Note
Valuation Report, pay any amounts due to each Hedge
Counterparty under the Hedge Agreements on the Distribution
Date subject to and in accordance with Section 11.1. The
entirety of Section 11.1.

That's important, because when yvou hear of -- when
you read Merrill Lynch's papers, they say you can look at
11.1(a}, about the waterfall, but you can ignore every
paragraph after (a).

But 16.1 is explicit, the entirety of it, and Part

5(h) says you only get what the Indenture says you get.
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If you turn to the next page, your Honeor, these are
the provisions that are pertinent from section 11.1.

Section 11.1, which is entitled Disbursements of Monies from
Payment Account, talks about what the trustee, Mr, Paulsen's
client, 1s supposed to do with all the money it gets from
the various instruments that are in the trust.

In Section 11(a), it says, "The trustee shall
disburse amounts transferred to the Payment Account," and
that's the account in which the trustee receives the monies,
"In accordance with the following priorities."

Pricority number 4 is the payment of Hedge Payment
Amounts scheduled to be paid to the Hedge Counterparty by
the Issuer pursuant to the Hedge Agreements, together with
any other Qualified Termination Payments.

Merrill Lynch 1s seeking to rely on that
subparagraph 4 in this lawsuit to not only terminate, but to
say we get all our termination payments before any
noteholder gets paid, which means the noteholders never get
paid.

If you go further down on the page, 172 of Exhibit
L, vou get to subparagraph (1) of Section 11.1, and the
language is very similar to what Mr. Maher talked to you
about.

"In the event that the Issuer defaults in the

payment of its obllgations under any Hedge Agreement, such
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default shall not --" shall not -- there is no ambiguity
there "-- entitle the Hedge Counterparty to terminate."

That provision, which is incorporated into the
schedule via Paragraph 5(h) of the Master Swap Agreement,
overrides the language in the form.

ind that's ckay, too, because parties can override
form language in negotiated documents.

But such unpaid amounts shall be deferred, and that
gets back to the explanation that Mr. Maher gave you about
all the remedies, about interest, payments, default interest
and the like, that Merrill Lynch has with respect to
payment. So Merrill Lynch would not have you look at any of
these,

If you look even further, and I don't have this
page in fromnt of your Honor, but I'll just mention quickly,
1f you read through the schedule, there are numerous times
where it is reinforced that Merrill Lynch had definite
rights in the Indenture, and that the Indenture is a pivotal
part of the schedule.

For instance, in Paragraph 5(j), on page 9 of the
schedule, Exhibit @, it talks about definitions, and it says
capitalized terms shall not otherwise be defined in the
Hedge Agreement, shall have the meanings given to the terms
in the Indenture.

Subparagraph {m) on page 10 gcoes on to say that
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Party B, Taberna VII, may not amend the transaction
documents as defined in the Indenture, and including the
Indenture, without permission of Merrill Lyvnch if any such
action would have a material adverse effect on Merrill
Lynch.

So not only is Merrill Lynch a third-party
beneficiary, Merrill Lynch has a veto right with respect to
any modifications of the Indenture.

So Merrill Lynch cannot deny, given the express
language of the schedule, and the basic rules of contract
construction, that the Indenture is made an integral part of
the schedule and that the schedule modifies the rights and
in the form agreement.

Now, the case law that deals with multli -- with
swap agreements that have multiple components to it all come
out the same way.

For instance, in the First Department's decision in
CIBC, the Court addressed a decision by Justice Ramos, and
stated very simply that when there is a dispute between the
form definitions that is the Master Agreement and a document
that the parties negotiated, the negotiated agreement
prevaills.

In two decisions that Merrill Lynch trumpets in its
own moving brief, the Cooperatieve Centrale decision and the

Deutsche Bank decision, each of which were written by Judge
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Cote across the street -- and I have copies for your Honor.

THE COURT: Thank yvou. The Ramos decision, could
you please give me the cite on that?

MR. HAVELES: Yesg, your Honor. I can't give you
the Ramos decisgion, but I can give yvou the First Department,
and I have it here in my notes.

THE COURT: The First Department is what we'll be
relying on, although we'd like to see Justice Ramos'
decision.

MR. HAVELES: Justice Ramos' decision was not
available, but here is the First Department's decision, your
Honor, in the CIBC case.

In the Cooperatieve Centrale case and the Deutsche
Bank case, Judge Cote had to deal with two instances where
there is a dispute where the defendant said the form, the
form, the form in the dispute about the swap, that's the one
you look at. And Judge Cote said no.

At page star 1l in the Westlaw printout that I gave
you for Cooperatieve Centrale, Judge Cote specifically noted
that the defendant's argument would gut the carefully
spelled out provisions in the sections -- in the schedule
that the parties had negotiated, and she was going to
construe the form documents so it was consistent with the
schedule.

Likewise, in the Deutsche Bank decision --
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THE COURT: Wait. Just on that last one, this is
at star 117

MR. HAVELES: Yes, your Honor.

THE COQURT: And basically at page 10 and 11, I
think.

MR. HAVELES: Starting at the very bottom of page
10, and they paginate and carry over to the first column on
page 11, wyour Honor.

THE CQURT: Of course in this case it had to do
with ligquidation.

MR. HAVELES: Right.

THE COURT: Which is different from what we have
here.

MR. HAVELES: It was the manner and the timing of
ligquidation and whether a licquidation had occurred or not,
and there the defendant in the Cooperatieve Centrale case
tried to argue that whether or not there is a liguidation
was defined by the terms in the form agreement, and the
judge said no, you look at the schedule.

And that's exactly what all of us are saying here,
look at the schedule, look at part 5{h), look at what it
does to the Master Form Agreement.

Merrill Lynch's argument in its papers is
persistently stop at the form agreement, none of those other

provisions are entitled to any weight, and by the way, if
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they do, they create an inconsistency and I should be able
to give parol evidence.

Of course, they don't identify in any of their
papers, despite the fact that it was over and involved every
element of negotiating all of these documents, what that
parcl evidence is.

There is no affidavit from a Merrill Lynch person
putting into the record the supposed extrinsic evidence that
this Court should consider to deny summary judgement, it
just says, by the way, we think there might be an
incongistency, and therefore an ambiguity if there is an
inconsistency.

But 1f there is an inconsistency with the form
versus the schedule, common sense, contract law and
paragraph 1(b) of the Master Agreement all say the schedule
and the provisions in the schedule, which adopt the
Indenture, trump and override the Master Agreement.

That's not ambiguity, that's not inconsistency,
that's an application of common sense, the law and the
parties' specific negotiated term.

In the Deutsche Bank decision, your Honor, Judge
Cote confronted a similar issue. They are pages star 12 and
13, which are pages 11 and 12 of the printout I handed up to
your Honor.

There Judge Cote again said the negotiated terms
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take precedence over the standard definitions in the Master
Agreement.

wWhy? Because you have to read contracts with an

_eye towards giving effect to every position. Every

position.

Now, Merrill}l Lynch does bring to your Honor's
attention the decision your Honor made in an unpublished
decision entitled JPMorgan versus Controladora Comercial
Mexicana. But there, your Honor, you had a simple Swap
Agreement, just one document. You didn't have to balance
and reconcile terms, and enforce the literal terms of the
agreement.

That bears no resemblance with what your Honor is
asked to do today, which 1s to balance a multifaceted
integrated agreement in accord with the rules of contract
construction, the parties' intent, and the rules of
third-party beneficiaries.

Your Honor, we regpectfully submit when you apply
those rules and laws and the parties' negotiated intent,
Merrill Lynch is entitled to a remedy if there is a payment
that's missed, and that remedy is it will get paid before
everyone else gets paid, but whenever the money is avallable
with accrued interest at the rate of interest specified in
the Swap Agreement.

But it doesn't get to blow up the entire agreement
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and swamp the CDO Trust and make sure that none of the
noteholders will never be paid.

THE COURT: I have to ask this practical question.
Are the fundg still there?

MR. HAVELES: Yes, your Honor, the assets are
there. The assets -- these funds, these trusts were set up
and made with lots of various collateralized debt
obligations that were created in the frothy days, 2005,
2006, when everyone thought there was no ceiling and the
universe was unlimited, and we're going to see everything
make more and more money.

So cash flow has been impaired by the economic
circumstances of the last several years, but the assets are
there, they still generate cash flow, just not at the same
rate and at the same volume as initially contemplated,
nothing has been licuidated yet,

From time to time monies are available. Merrill
Lynch was being paid under the various Hedge Agreements up
until the defaults that it declared for each of the four
funds at the end of -- the middle to the end of last vyear.

It will get paid again, it will be paid interest,
it will get its back payments and its interests before
monies are given to the noteholders, as the waterfall in
Section 1l.l(a) said, but they can't blow up the agreement.

THE COURT: But here is my question.
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Assuming that in fact you prevail, just assume that
for a second, don't get too much hopes up, I haven't heard
the other side, but assuming you do prevail, then since
Merrill Lynch found a default or in a sense stopped your
funds from being participants, am I correct?

MR. HAVELES: Merrill Lynch complained, and
Mr. Paulsen's client, the Trustee, said, ckay, I'm not going
to pay any monies to the noteholders because I might have to
pay everything to Merrill Lynch, so Merrill Lynch continues
from time to time, when monies come in, to get paid under
the Hedge Agreement, but the noteholders have not received
any distributions since the dispute arose last fall, summer
or fall.

THE COURT: In order to remedy the situation,
assuming for a second that there was a default, the default
let's assume was not cured, then there came a time that
Merrill Lynch ligquidated, you might say, stopped payment in
order to be made whole, you'd have to then begin paying the
monies as of the time that you were -- that Merrill Lynch
acted.

MR. HAVELES: For sure -- sort of,.

Let me see 1if I can make it a little more precise.

Let's assume for the sake of your Honor's
hypothetical that on September 1, Merrill Lynch was supposed

to receive a payment from the Trustee under the Hedge
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Agreement for Taberna VII and that payment was made, and
monies were not available to the Trustee from the proceeds
that were collected from the various CDOs and the trusts
until next January.

On January 10, when that money was received, the
payments, the September payment, plus accrued interest at
the rates specified under the Hedge Agreements, would have
to be paid to Merrill Lynch before any of the noteholders
would receive any payment, and then if there is money left
over after that, then monies are distributed to the
noteholders.

If two payments are missed, say a payment is missed
on September 1 and December 1, and monies are availlable on
January 10, then the September 1 and December 1 payment with
accrued interest have to be paid, and if there is not enough
money on January 10, whatever can be paid will be paid, and
then when the next inflow of cash comes into the Trustee's
payment account, the Trustee could pay again, and then
whatever is left over is distributed to the noteholders in
accordance with the steps that are set forth in the
waterfall provision in Section 11l.1{(a) of the Indenture.

So that's thelr remedy. And someday, someday
maybe -- this is truly hypothetical, speculative,
conjectural, because no one knows -- maybe someday in the

future the Trustee, in the exercise of its fiduciary
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responsibility as a trustee, decides that the well is empty
and it is time to liguidate the assets, and then we get into
all the other provisions.

But the Trustee has not made any such determination
that liquidation is appropriate, that it is time to unwind
these trusts, the Trustee is still collecting cash flow
that's kicked off by all the assets that were transferred to
the trusts when Merrill Lynch formed them as part of all of
these deals back in the middle of the last decade, when
everyone thought there was no ceiling and moniles would keep
on earning at higher and higher rates of return.

TEE COURT: But Mr. Maher stated that, yes, that
his funds or his -- were in default but there were payments
made.

What I didn't get was whether or not those payments
were accepted by Merrill Lynch. But let's assume for a
second they were accepted but an offer of payment was made,
now when does the remedy start?

MR. HAVELES: Under your Honor's hypothetical, if
we continue to talk about under the principles of contract,
if a trustee had tendered a payment, that would have cured
the default in accordance with our construction of the
agreement, offering interest up to January 10, and Merrill
Lynch said, I'm not taking it, I'm holding out until I get

everything, then Merrill Lynch would lose its right, because
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there was an attempt to make performance for interest
subsequent to January 10 under vour Honor's hypothetical.

I don't know if that's happened, because my client
is a certificate holder, Mr. Paulsen represents the Trustee,
who makes all the payments and the interest payments and
cures defaults, he can speak about what has happened and not
happened, perhaps.

But under your Honor's hypothetical, if there is a
tender of payment with accrued interest, and Merrill Lymnch
rejects it, and your Honor agrees with our interpretation of
the agreement, Merrill Lynch, to its detriment, has lost its
right to interest subsequent to the date that it rejects the
tender, just like you would in any contract case before your
Honor.

Does your Honor have any other questions?
Otherwise I've completed.

THE COURT: No, I was more interested in what would
happen.

MR. HAVELES: I appreciate it, your Honor.

THE COURT: All right.

We'll, finally we will hear from Mr. Rosenthal,

MR. MAHER: Your Honor, I just want to make one
point of clarification, it is not an argument, before
counsel speaks.

On the exhibits that I gave you, you had asked
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where you could find them. If vou look at the bottom of the
exhibits --

THE COURT: Yes, I realize that. I was looking for
page numbers, but that's okay.

MR. MAHER: The slides actually do indicate where
the exhibits are and where you can find them.

THE COURT: I realize that.

MR. ROSENTHAL: I've something to hand up, as well.

THE COURT: Of course. Did yvou get the handout?

MR. ROSENTHAL: Yes, I did, your Honor.

THE COURT: I'm talking about the young women back
there. Okay.

MR. ROSENTHAL: Good morning, your Honor. Jeff
Rosenthal, Cleary Gottlieb on behalf of the interpleader
defendant Merrill Lynch Capital Services, Inc.

To start, I just want to mention that Mr. Haveles
had answered some questions of yours about the money and
what the status of the deal is and the assets. I disagree
with what he says but I'll get to that during the course of
my argument, but I don't want that to be lost.

Your Honor, there igs I think a very core part of
all three parties' arguments that Mr. Haveles said at the
outset of his argument that I think we all agree completely
with, which is that this is essentially contracts 101.

THE CQURT: I did pretty well in it, too, I think.
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MR. ROSENTHAL: A lot of the other complexities
about Swap Agreements and the magnitude, these are
multibillion dollar transactions. They really don't matter,
it is all about fundamental rules of contract interpretation
in New York.

And the surprising thing, as I sat for almost an
hour just now, and your Honor was not cited once, nor the
materials that you were given by my adversaries provided to
you, the provisions under which Merrill Lynch terminated.
They are not there and they weren't addressed in the
argument .,

What I've done for the Court is I've given vyou a
packet of materials, just five exhibits. I've included the
excerpts of the same documents, but the provisions cited by
both parties, so the Court can see in context exactly what
happened here, what provisions Merrill Lynch relied on, and
what provisions the other parties rely upon in claiming that
Merrill Lynch didn't have its rights.

And if we're going to go through a contracts 101
exercise, you need to see all of the provisions and not just
the ones that support one side without having even a
presentation as to what they were.

Before I get to that, your Honor, I just want to
take a moment, because, again, my adversaries kind of jumped

into their contractual arguments without explaining
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essentially what these transactions are and what the two
essential agreements are.

Mr. Maher was correct, there is essentially two
agreements for each transaction. We all agree they are read
together. There is an Indenture, there is a Hedge
Agreement. But what we have here, and your Honor has
cbviously dealt with this before --

THE COURT: The Hedge Agreement, you mean the
schedule.

MR. ROSENTHAL: No, your Honor. The Indenture,
yvour Honor, governs the relationship between the noteholders
and the trustee, essentially a CDO, as your Honor may recall
from the Controladora case.

You have a Taberna vehicle, and what the Taberna
vehicle does 1s 1t raises money by selling notes to the
noteholders, and it makes investments. As money comes in
from the investments, and, as Mr. Maher said, a lot of these
were fixed income investments with fixed coupons, it pays
off the noteholders in accordance with the waterfall
priority.

The Indenture is more than 100 pages, and it goes
through in detail all about how these notes are governed.

Because of the fact that -- and the signatories, by
the way, to the Indenture are essentially -- the noteholders

buy in and you have Bank of New York. Merrill Lynch is not
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a signatory to the Indenture, it is part of it for this case
by operation of law, because you have integrated documents
of the same transaction, and we're going to get to that in a
moment, but that's the Indenture.

Then because you have, as Mr. Maher correctly
stated, largely fixed income streams coming in but floating
payments going out, the Taberna vehicle finds to its
advantage to enter into a Hedge Agreement, also known in the
industry as a Swap Agreement, and you have Swap Agreements
for currency swaps like your Controladora case, your Honor,
where you had a Mexican party that was doing a lot of
business in dollars but it was getting payment in pesos and
it wanted to make sure it was protected from currency
fluctuations.

Here you have one side of the eguation, the Taberna
vehicle, wanting to protect itself in case there is an
interest rate spike, in which it would owe the noteholders
higher payments that could be more than the money that came
in.

So what it did was 1t contracted, and there is a
bunch of separate deals, Taberna IIXII, Taberna IV, Taberna
VI, Taberna VII, these are billion dollar deals. So it
enters into a separate agreement with Merrill Lynch, known
as the Hedge Agreement. It essentially says -- I'm

simplifying a little bit -- we, Taberna, we will pay Merrill
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Lynch fixed payments and in return, depending on where LIBOR
is, Merrill Lynch will pay floating payments.

So the idea being from the Taberna perspective, if
LIBOR goes up it owes more to the noteholders, but it
receives payments by virtue of the Hedge Agreement. If
LIBOR goeg down, it owes payments to Merrill Lynch on a net
basis, but it owes the noteholders less because of the
floating rate. That's one side of the equation.

The other side we have Merrill Lynch. Why does
Merrill Lynch enter into these Hedge Agreements?

Well, Merrill Lynch has lots of deals, billions and
billions of dollars in which it's trying to likewise match
its interest rate exposure throughout its deals. So by
entering into a transaction where it says, I will pay money
if LIBOR goes up, I will receive money if LIBOR goes down,
it balances out its other exposures to keep a portfolio in
relative equilibrium, because these are billion dollar
transactions. When LIBOR moves, 1f it moves significantly
one way or the other, there is potential losses by the
parties of hundreds of millions of dollars. Just like when
the currency markets between the pesc and the dollar moves
significantly, you have these contracts that cause a party
to be owed hundreds of millions of dollars.

It is not a windfall to anybody because Merrill

Lyvnch, for example, 1is on both sides of the transaction. If
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LIBOR has gone down, sure it may be getting $100 million
dollars that it is owed from Taberna III, and it may owe
$100 million dollars to some of the other noteholders. Big
financial institutions, you loock at their website, they are
the biggest players in thig marketplace in the world, and
these are trillion dollar marketplaces.

So you have the Hedge Agreement, and that governs
the swap aspect of it, and yvou have the Indenture that
governs the note relationships.

Here -- and the Hedge Agreement, as your Honor may
recall with respect to currency swaps, is essentially -- it
is three fundamental documents.

Actually there is a fourth, but it is not relevant
to this lawsuit, called the Credit Support Annex,

But you start out with the ISDA Master Agreement,
and what the ISDA Master is is a form that the parties used
here, it is a 1992 document that all of the industry
participants came in and collaborated on, and it says this
is going to be the master document that's going to govern
these transactions so parties don't have to constantly
negotiate over and over again the basic terms.

Sometimes that's the only agreement, and people
will make a billion dollar trade on a phone call based upon
the Master that the parties agreed to.

Then you have a schedule, in which the parties go
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through the Master, and they incorporate it for their
transaction, they say these provisions we choose, these we
don't choose, the Master has certain options in terms of you
can choose A or B, it incorporates this, and the third part
is a confirmation, one party will just issue a confirmation
saving we traded this much today.

So the last component relevant to these
transactions, your Honor, is a lot of times these
noteholders, they recognize these are HSBC, Deutsche Bank,
these are the biggest players, the most sophisticated
players in the world, they know the risky nature of these
notes, they know the risky nature of currency or interest
rate swaps, and what they do is they buy insurance, and they
go to Mr. Maher's client, he has two clients here, but the
main part of the exposure is an entity called a short
guarantee, which bills itself as one of the biggest credit
default swap sellers in the world, and they pay half the
premiums to assure guarantee, and say if my notes don't get
paid vou'll pay me.

So while the noteholders have focused on the
Taberna purpose here, the Hedge Agreement igs a two sided
transaction in which both parties are hedging their risks.

So what happened hexe? The facts, your Honor, they
are not disputed. Interest rates moved significantly in the

direction that required Taberna to make payments to Merrill
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Lynch under the Hedge Agreements and it failed to do so.

In fact, due to the imbalance here, because of the
interest rates, this deal, the Hedge Agreement part, was
under water by almost $300 million, meaning that for Merrill
Lynch to go get somebody else to step into Taberna's shoes
if Taberna didn't perform, they would have to pay $289
million.

And the imbalance in the portfolio essentially was
$289 million, because the stream of future floating payments
owed by Taberna to Merrill Lynch was $289 million greater
than the fixed payments owed to Merrill, because just like
the currency market, that's what the interest rate market
moved by, and that was a risk of the transaction that these
highly sophisticated players all knew about.

And Taberna failed to make its quarterly fixed
payments -- not fixed, floating payments owed to Merrill
under the Hedge Agreement. Nobody disputes that.

And Merrill Lynch provided notice of the default on
a timely basis. The cure period, which the contracts say
this is the cure period, they passed without the default
being cured, and again, no dispute --

THE CQURT: How do you reconcile Section (j) and
Section (i)?

MR. ROSENTHAL: Because they didn't show you the

termination provisions in the Hedge Agreement, and they
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didn't show you, your Honor, there is a provision in the
Taberna III, IV and VI Hedge Agreements that expressly says
-- and if you want to pull up tab B that I gave you --

THE COURT: Could you also show it to me in the
book?

MR. ROSENTHAL: Sure, your Honor. In the book it
is Exhibit P. 0 and P are identical for our purposes, but
if you want to pull up Exhibit P or look at tab B of what I
have in the small packet in front of you, and there is part
5(a)(2) I'm going to direct the Court to, it is about the
fourth page in.

THE CQURT: Okay.

MR. ROSENTHAL: Again, contracts 101, your Honor.

The parties can say in the event there is
inconsistencies, which there inevitably is in the course of
contractual dealings at times, from time to time, they can
say how do they want it resclved, and here they wrote, In
the event of any inconsistency between the provisions of the
Indenture and this Agreement -- meaning the Hedge
Agreement -- this Agreement will prevail.

You didn't hear about that provision once in the
last hour, your Honor. But that's why yvou heard all about
the Indenture and the Indenture's prohibitions.

Well, if that's inconsistent with the rights of

Merrill Lynch under the Hedge Agreement, we don't even get
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to the Indenture.

So what the job for the Court is, your Honor, is to
see does the Hedge Agreement permit Merrill Lynch to
terminate the Hedge Agreement. If it does, it doesn't
matter what's in the Indenture.

Again, we're not ignoring provisions, we're not
viclating New York law, we're applying New York law, and
there is a raft of cases, and we've cited them in our brief,
that say when the parties put an inconsistency provision in,
you apply the inconsistency provision and you apply the
terms of the superior document, and here they -- they go on
about forms, this is a form in the Indenture. The parties
specifically put in the Hedge Agreement prevails.

So what does the Hedge Agreement provide, your
Honor? Again, you didn't hear this once in the last hour.
But if you take a look at Exhibit A -- tab A of what I just
gave you, which is Exhibit M, which is the ISDA Master
Agreement. This 1s a document that except to the extent
modified by the schedule, this is what controls trillions of
dellars of transactioms.

And you did hear Mr., Maher talk about Section
5(a){l). And 5 is Events of Default and Termination Events,
and 5(a) (1) states unambiguously that a failure to pay --
you have that, your Honor? It is the second page, failure

to pay or deliver is an Event of Default.
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Now, Mr. Maher said, yes, but the remedy for that
ig in the Indenture, that you get your payments later on.
Not according to the Hedge Agreement, your Honor.

What you didn't hear is if you turn the page,
Section 6. Section 6, nowhere addressed by my adversaries,
and, in fact, I'd note with some humor that the reply papers
submitted by UBS, UBS says we all agree these are the
following provisions, and then he has some bullet points,
doesn't even mention Section 6. That's the section that
Merrill Lynch terminated under.

Early Termination. Right to terminate following
Event of Default. If at anytime an Event of Default with
respect to a party has occurred, and igs then continuing --
which is there is no dispute, it occurred, and it was
continuing as of the time thisg right was exercigsed -- the
other party may by not more than 20 days notice to the
defaulting party specify the relevant preventive default
designated day not earlier than the day such notice is
effective as an early termination date in respect of all
outstanding transactions.

6 goes on on the next page, 6(c) talks about the
effect of the designation. That's what Merrill Lynch did,
and the Hedge Agreement, unambiguously, gave Merrill Lynch
that right as a result of the payment default.

And with respect to Taberna III, IV and VI, the
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parties explicitly agreed the Hedge Agreement takes
precedence, and that, as a matter of basic contract law, i1s
the end of the inquiry.

In terms of the damages, your Honor, again, they
followed --

THE COURT: Let me just read the Effect of
Designation.

MR. ROSENTHAL: The Effect of Designation says --

THE COURT: I understand what you are telling me it
says, I want to read it.

{Reading)

THE COURT: It does say it is an early termination
date in the Event of Default, it doesn't say that the remedy
would be you getting all the additional fees because of a
default.

It says because you have to then go back. I
still -- I realize you are saying i1f there 1s inconsistency
this prevails, but nevertheless, if you say it is an Event

of Default, and no one is disagreeing there was an Event of

Default, everybody agrees on that, but they say -- they say
to me that the remedy is found in -- Taberna III, IV and VI
is found in Section (1) or (i) -- I think it is {1} -- and
then --

MR. HAVELES: (1} and (3j).

THE COURT: {j) there and (1) there, and that says
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that you are entitled to your money, no one is saying you
are not, plus special high interest rates, you should get
that, too, but you can't terminate.

MR. ROSENTHAL: Your Honor, that's also here in
Section 6, and I'll direct you to the provisions.

Again, Secticn 11.1(j) and 11.1(1), that's in the
Indenture, that's ~-- as we've noted in the schedule, that is
trumped as a matter of contract agreement by the Hedge
Agreement.

What the Hedge Agreement says here, your Honor, in
Section (c}), 1t says, "If notice designating an Early
Termination Date is given under 6(a} or (b) --" it was given
under 6{a) "-- the Early Termination Date will occur on the
date go designated, whether or not an Event of Default or
Termination Event is then continuing."

Then it says, your Honor, in (c¢){ii) the last
sentence, "The amcunt, if any, payable in respect of an
Early Termination Date shall be determined pursuant to
Section 6(e)." It doesn't say go look at Indenture, it says
let's lock at 6(e).

THE COURT: Wait. Again, to me it gives Merrill
Lynch too much power, and I can‘t see, with the exquisite
firms we have here, allowing that kind of imbalance and
power .

So I really -- what you are really saying is as
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long as I say it is an Early Termination Date, then I can go
down to {e) and get the payment for the Early Termination
Date -- for early termination.

First I say you are in defeult and I give you an
Early Termination Date, then I get the money.

MR. ROSENTHAL: Your Honor, in terms of giving too
much power of -- Mr. Maher's brief -- and I'll have to find
the specific page number -- he calls this the market
standard. That's what all of these financial institutions
do.

And the reason why is because the nondefaulting
party has tremendous financial risk if it can't terminate in
accordance with the terms of the ISDA Master.

That's why when the parties all came together 20 --
when the parties who designed this ISDA Master 20 years ago,
and it came from all facets, govermments, financial
institutions, big corporations, what they did is they
recognized that if you can't terminate when you don't
default, and you have to rely upcon will the other side
ultimately have the money maybe in a year, maybe in two
vears, maybe in three years, what do you do with the rest of
vour portfolio? You are suffering.

Merrill Lynch from these defaults had at risk a
$289 million imbalanced position, because that's how much

was owed, and if it can't terminate these agreements, then
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eggentially it is financing the Taberna entities who are
playing the market.

Maybe it gets worse, maybe it gets better and they
pull out of it. But the whole construct, your Honor, of the
ISDA Master Agreement, 1s -- and as I said, the market
standard according to our adversaries -- 1is the
nondefaulting party needs to be protected, needs to be able
to cut its losses and go get a replacement transaction.

The market methodology, your Honor, which is in
6(e), it says to Merrill Lynch you didn't default. What you
have to do is you have to present this transaction, we pay
you this much on this date and you pay us this much on this
date, exactly as it is, to three or more other financial
institutions, the other noteholders perhaps are asked to do
this everyday because that's what all these players in the
industry do.

Three or more financial institutions, you get three
quotes from people to say I'll step into Taberna's shoes in
this trade, and here is how much I would charge vou to do
it. You throw out the high quote, you throw out the low
gquote, you average together all the ones in the middle and
that's considered to be -- under the agreement, that's
considered to be your replacement costs, standard contract
terms.

What will it cost us to replace this trade in light
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of the default that was not cured, and that came out for the
four defaulted transactions to $289 million.

It is not money that's a windfall to Merrill Lynch,
it is covering it for its loss as a result of the default.

And it doesn't matter what the value of the default
is, contracts 101 says what's the loss you cost me? What
are your damages? 2aAnd the other parties were involved in
the development of this Master Agreement that is used for
trillions of dollars of transactions.

In fact, in the Controladora case, your Honor, it
is the same situation. You go and you say, okay, the peso
is here, the dollar is here, I have this transaction, what
is the cost to me as the nondefaulting party to replace it?
There I think it was on the order of close to a billion
dollars. It was $477 million to JPMorgan Chase. They are
big numbers, because these are multibillion dollar
transactions.

It doesn't give Merrill Lynch too much power
because Merrill Lynch cannot terminate without a default.

What happened -- this is where T disagree with Mr.
Haveles -- is these deals, not surprisingly, given the
market and a lot of these deals, these deals became very
under water. The money coming in wasn't -- forget paying
the noteholders, it wasn't even enough to make their

guarterly payments of a few million dollars to Merrill
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Lynch, and they defaulted, and they were told you defaulted,
you are not bringing in enocugh money to even pay the
cuarterly payments vou owed us in light of the interest rate
movement .

So they are given a cure periocd and notice, there
is no dispute they were timely glven it, and they still
didn't cure. As Mr. Maher conceded, years later there still
exist defaults, and what they are saying is --

THE COURT: Mr. Maher did say not too long after
the original default there was a cure.

MR. ROSENTHAL: They cured and then they missed the
next payment, so there is just cascading defaults that are
happening. But you can't cure except to the extent the
contract permits you to cure.

Again, your Honor, it is contracts 101l. It doesn't
matter that, oh, a year later maybe they got the money to
cure. In fact, Section 6{c){l) says you can terminate
whether or not the relevant Event of Default or Termination
Event is then cured. Basic contract law says you have a
time period to cure, if you cure within it you are restored
to your rights. If you are not, the other side has the
remedies for a default and a failure to cure.

This is as fundamental a principle of contract law
as there is, your Honor, and it 1s not surprising that for

an hour all you heard about was, well, the Indenture says
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this, the Indenture says that, without even mentioning what
the terms are in the Hedge Agreement, the document that we
terminated omn.

What Mr. Maher has said is, well, the schedule to
the Hedge Agreement, which takes precedent over the Master,
no doubt about that. You have the Master, vyou have the
schedule, you have the confirmation. If there is something
in the confirmation or the schedule where they said, vyou
know what? We don't apply these rights, and the term in the
industry, your Honor, is called disapply.

They said in the schedule we disapply Section 6(a),
and they could have done that. 2an Event of Default for a
Failure to pay does not trigger your rights under Section 6
to an early termination. If the schedule said that, the
gchedule would take priority, the Hedge Agreement would not
have a termination right, and the Merrill Lynch would not
have a right and would not have terminated.

So they tell you go look at the schedule, and we
agree completely, your Honor, because the only issue for the
Court in this case with respect to Taberna III, IV and VI is
does the Hedge Agreement permit or prohibit termination.
Unless it prohibits in the schedule, we see that it permits
in the Master, that's it. That's it. The inconsistency
provision says that is the end of the contract analysis.

So what they did was they scoured through the
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schedule to say, well, is there a provigion that we can say
took away that right, removed 6(a) from the eguation.

And we looked at part 1. If you look at, your
Honoxr, tab B of what I gave you, and it is Exhibits P, N and
0 of the stipulation, tab 1 is where these parties address
termination provisions, and what they go down in these
transactions is they say, okay, the Master has a bunch of
Events of Default, let's just strike out the ones we don't
want to apply, so if you look at Part 1l(c}, they say, well,
5{(a) (1), failure to pay, that applies, and these other ones,
5(a) (2), that's not going to apply, 5{(a) (3}, that's not
going to apply.

So that's what they do and that's why Part 1 of
these schedules are called Termination Provisions. That's
where the parties go through. And to the extent they want
to modify 5 and 6, they do that there.

And, vyes, the headings are not legally part of the
contract. But they are guideposts, your Honor, to tell you
where the parties are locking to make modifications for
certain provisions, where do they put them, and the parties
discuss Section 5 and Section 6 right there, and what they
did was as a result i1s they tailored Sections 5 and 6 in the
way they wanted to for this transaction, and they did not
change the right of Merrill Lynch to terminate at all.

So what Mr. Maher has done, and his clients, is
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they said, well, let's go look through Part 5 called Other
Provisions, and they came up with 5(m), and if vou look,
your Honor, on about the sixth page of that tab B I gave
yvou, we want you to have all of the relevant provisions in
front cf you.

THE COURT: What page?

MR. ROSENTHAL: Page 30 at the bottom.

THE COURT: Okay.

MR. ROSENTHAL: 5(m) says Priority of Payments.
This is the sum total of the arguments of the noteholders in
Taberna ITIX, IV and VI, because, your Honor, 1f you don't
find that 5(m) disapplied the termination rights, the
inquiry ends as a matter of contract law. So 5(m) says
Priority of Payments. Party A, that's Merrill, acknowledges
that any payment amount payable to it pursuant to this
agreement shall be subject to the Priority of Payments.

And then the amount payable upon early
termination --

THE CQURT: You have to go slower. Go ahead.

MR. ROSENTHAL: So any amount payable to Merrill
under the agreement igs subject to the Priority of Payments.
A pretty plain vanilla, straightforward provisiomn.

It just says Merrill is going to get paid. You go
look at the waterfall. He mentioned it before, vyour Honor,

there is a waterfall.
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THE COURT: I hate to do thisg, but we're going to
have to speed it up because I have another argument that I
have to get done by quarter to 1, because there are time
limits now, court savings.

Then this afterncon I have one case that's going to
be the whole afternoon.

MR. ROSENTHAL: I'll do my best, your Honor.

THE COURT: So --

MR. ROSENTHAL: There is obviously a lot to respond
to.

THE CQURT: I rxealize that.

MR. ROSENTHAL: Your Honor, 5(m} is the silver
bullet that the Taberna III, IV and VI noteholders hinge
their entire case on, because if 5(m) doesn't say what they
are asking you to say it says, then there is nothing else
that they have pointed to in the Hedge Agreement that
overrides Merrill Lynch's right in the Hedge Agreement to
terminate, and the inconsistency provision and the analysis
as a matter of law.

So 5(m), it is plain vanilla. It says, Merrill,
when yvou have amounts payable -- an amount payable, your
Honor, as a matter of dictionary definition, is an amount
due, an amount owing. If there is an amount due to you, vyou
run it through the waterfall. And the waterfall in the

Indenture -- and we'll look at that in a second -- says here
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is who gets paid first, who gets paid second, and so on and
so forth. It says nothing about termination.

This provision, this doesn't unambiguously say
Merrill Lynch, by the way, you can't terminate, forget what
it says elsewhere in thig agreement, you can't terminate.
That's what they are asking vou to say, vour Honor.

This 5(m) is what this case is about a hundred
percent, because 1f this doesn't say Merrill Lynch, you
can't terminate, Merrill Lynch had a right to terminate.

So amounts payable, it can't mean that you can't
terminate, because then you never even have an amounts
payable to even trigger this provision. It can only apply
to amounts as a matter of plain English that are due, and
then you run it through the waterfall.

Secondly, your Honor, as I noted, and it is not
a —-- we're not saying, oh, this is in the back of the
contract, ignore the back of the contract. We're saying
logically, vyour Honor, when you look at this contract as a
whole, does it strike you that this is where the parties
would put the provisicn that says you don't have a
termination right, when there is a section specifically
about whether the termination rights and whether the Events
of Default apply or don't apply?

It is not that you can't -- if they would have put

in the contract Merrill Lynch cannot terminate for a payment
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default, sure you can put it wherever you want, but it
doesn't say that, and it is illogical in the context and the
location of the contract that it would be construed that
way. There 1s a section specifically for issues like that.

The third thing, your Honor, and here now we can
turn to the Indenture. They say thisg incorporates Priority
of Payments. They say, A, because it has the word Priority
of Payments rno termination.

Does Priority of Payments say no termination right?
No. If you look at tab C, your Honor, of what I gave you,
and this is found at Exhibit K of the stipulation, also I
and J are identical.

At page 40, there is a definition of Priority of
Payment. As the meaning specified in Section 1l1.1l(a) -- it
doesn't say 11.1(j), 11.1(j}) is the no termination right.

It says Priority of Payments is 1l.1({a).

If yvou then look at 11.1{(a), vour Honor, it is on
page 175, it says the Trustee shall disburse amounts, and
then it says, In accordance with the following priorities,
which is then defined as Priority of Payments, and then 1
has some 21 sub-parts, and 2 has 15 sub-parts.

That's —-- as your Honor said before, that's the
waterfall as it is colloguial known. That's the Priority of
Payments.

What the noteholders are saying -- and it is a
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necessary construct for you to rule, to deny summary
judgement t£o Merrill Lynch -- the noteholders are saying,
well, your Honor, it says that the Trustee shall disburse
the amounts also subject to the clauses of Article XI in
Section 13. It doesn't change the definition of Priocrity of
Payments, 1t says subject to these other provisions you
shall follow the Priority of Payments.

What they are saying -- and they have to, they have
to convince yvou of this, your Honor, for this to be in the
Hedge Agreement -- is they are saying Priority of Payments
swallows the whole Article XT.

It doesn't. There is no reading at all of this
provision as swallowing -- as saving that the definition of
the waterfalls swallows everything, and, therefore, your
Honor, by virtue of the Article VI of the Master Agreement,
and by virtue of the inconsistency provision, the contract
analysis ends with regard to the Taberna III, IV and VI as
between Merrill Lynch,

I'm not saying anything about Taberna and whether
there is any obligations of Taberna or anything like that.
But ag between Merrill Lynch and the question before the
Court, did Merrill Lynch have a right under the Hedge
Agreement to terminate the Hedge Agreement, that is resolved
by those provisions that you were not quoted or cited at all

in that argument.
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Your Honor, I want to address briefly now Taberna
VII, because as Mr. Haveles said there is a difference.

Now, Article VI, Section 6 of the agreement, i1s the
same in Taberna III, Iv, V and VII. Merrill Lynch
terminated based upon its unambiguous rights in Section 6 of
the Hedge Agreement, no doubt.

The difference, your Honor, is there isn't an
inconsistency provision in the Taberna VII schedule, it is
silent. Tt doesn't say what has priority over what.

So if UBS under Taberna VII wants to come in this
court and say, well, yes, Article VI, Section 6 gives vou a
termination right, but here is an inconsistent provision in
our Indenture that says you don't have that right, that's
going to become something for the Court then to use all of
the tools available to your Honor to resolve, including
parol evidence and other modes and rules of contract
construction,

But we don't have to say that there is an
inconsistency. They kind of take us to task saying we asked
for the Court to hear parol evidence but we don't give the
Court any parol evidence.

No, your Honor, we said look at our Hedge Agreement
for Taberna VII. Here is a right, Article VI says we have
an unambiguous right to terminate, we're done.

If the defendant defending against summary
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judgement wants to say there is an inconsistency, then your
Honor has to take the case and move i1t to the next phase
with regard to Taberna VII. But unless the Court finds that
there is something that 1s inconsistent with the Section 6
rights that Merrxill Lynch has, then Merrill Lynch had every
right to terminate that one, as well, and we don't need to
do anything further for the purposes of this motion.

I want to address the third-party beneficiary
argument, because frankly it 1s a bit of a head scratcher
for me, your Honor, because we've all agreed that these
documents are read together, and it is in all the parties'
briefs, which say you've got multiple agreements executed on
the same date concerning the same underlying transaction, so
essentially the law says you merge them together as one, and
what we have is essentially a CDO agreement, part 1 is the
Indenture, part 2 is the Hedge Agreement.

It is all under one umbrella with respect to III,
IV and VI. The umbrella says vou look at the Hedge
Agreement side first, and that takes priority over the
Indenture side because that's what the agreement says.

But nobody is a stranger to any of these
agreements. Mr. Maher said we claim that we're a stranger
to the Indenture. We're not saying that. We're saying that
New York law says you construe them together.

So I want to know where third-party beneficiary law
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comes into play here, and it is not explained in any of the
briefs as to why vou would apply third-party beneficiary law
to a contract that you are as a matter of law deemed to be a
party, not a third-party.

But even with regard to third-party beneficiary
law, sure, it says -- and just to be clear, your Honor,
the -- and Mr. Haveles misstated this blatantly in his
argument, which is Merrill Lynch did not terminate because
of rights granted to it in the Indenture, it didn't say,
well, we're a third-party beneficiary under this Indenture,
this Indenture gives us this right to terminate, we're going
to exercise that right so we have to take along the burdens
that come with it.

No, Merrill Lynch said we have a clear and
unambiguous Hedge Agreement. That clear and unambiguous
Hedge Agreement says Merrill Lynch has the right to
terminate for an uncontested payment default, that's what it
exercised. Tt did not exercise third-party beneficiary
rights in terminating, and therefore third-party beneficiary
law is inapplicable to this entire analysis.

Even if it was applicable, your Honor, third-party
beneficiary law says that you are standing in the shoes of a
party as a third-party taking the benefits of a contract,
and obviocusly you can't take anymore benefits than the party

in whose shoes you are standing have.
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Okay, it has no applicability here. Again, Merrill
Lynch did not terminate as a third-party beneficiary to the
Indenture. It did not act based upon any rights in the
Indenture of anybody. It acted to terminate based upon its
rights in the Hedge Agreement.

The last thing with regard to the UBS argument,
your Honor, and I'd like to direct you to tab 4 of what I
handed up to the Court, it is Exhibit Q of the stipulation,
which is the Taberna VI schedule. There is no pages at the
bottom, your Honor, but the very last page of this packet is
Section 5(f). 5(h), your Honor. Did I say 5(f)?

THE COURT: I see it.

MR. ROSENTHAL: They say, okay, well, here is how
the schedule incorporates the Indenture. It says Party B,
which is Taberna, agrees that Party A, Mexrrill, shall be an
express third-party beneficiary to the Indenture, shall be
entitled to the benefitg of the Indenture as if Party A were
a party thereto, provided, however, that this sentence shall
not be construed to grant Party A any benefits or any legal
or equitable rights or remedies or claims other than those
specified under the Indenture.

It is astounding that throughout UBS's brief, your
Honor, they say, a-ha, Merrill Lynch had no rights other
than those in the Indenture. It is all over their brief,

and they cite section 5{h) for that.
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It says Merrill Lynch agreed in 5(h} it will have
no rights other than the rights of the Indenture, the
Indenture doesn't give it a right to terminate, therefore no
right to terminate.

What they ignore is they said this sentence doesn't
convey greater rights than are in the Indenture. 0Of course,
this is the third-party beneficiary sentence saying as a
third-party beneficiary you don't obtain greater rights than
the Indenture gives you., It doesn't say that they lose,
that's what UBS's argument is. They say Merrill Lynch loses
all of its rights, the Hedge Agreement, it is a nullity. It
has no rights that are in the Hedge Agreement if 1t i1s not
also in the Indenture.

And the Hedge Agreement, frankly, has hundreds and
hundreds of provisions that have nothing to do with and are
nowhere found in the Indenture.

But that's their argument, and that's why they
handed you 5(h} out of context. It doesn't say that we lose
the rights in the Hedge Agreement and the Hedge Agreement
does give Merrill Lynch, with respect to all four of these,
the right to terminate.

The last thing --

THE COURT: No, no last thing. Please, I really
got to get going, and I have to get very short replies.

MR. ROSENTHAL: I wanted to address the windfall
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issue that was discussed at the end.

THE COURT: I'm sure it is in your papers.

MR, ROSENTHAL it is in my papers, your Honor.

THE COURT: Terrific.

When I say short, I mean two minutes. Really, two
minutes. I've got a whole other case I have to do.

MR. MAHER: Your Honor, your instinct was right
that there is something very wrong with what Mr. Rosenthal
just told you. He is wrong.

You hardly heard him say anything about the
Indenture except to try to pigeonhole what the Priority of
Payments definition was, which is completely wrong, it is
the whole paragraph, it is not three words.

Remember back, your Honor, 11.1(j) of the Indenture
says they cannot terminate for a payment default. You were
required as a matter of law to read these documents together
as an integrated whole. He has no explanation, none, for
what that provision means. It means what it says. They
can't terminate for a payment default.

So what does he do? He completely ignores it and
he says, well, if there is an inconsistency the schedule and
the Hedge trumps the Indenture, and he said I didn't even
talk about that. He wasn't listening to me I guess when T
got up here the first time. All relevant documents have to

be read together. The only construction that reads all of
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these documents together and gives effect to this plain
language in 11.1(j} is mine,

There is no inconsistency, in our view, between the
Indenture saying that you can't terminate for a payment
default and the Hedge Agreement, which he says you can. And
that's because, as I told yvou before, yvour Honor, schedule
1({c) says that an uncured hedge payment constitutes an Event
of Default. It doesn't say you can terminate for that in
the schedule.

Reading these provisions together, your Honor, you
have to understand that this says you can't terminate for a
payment default. There is no inconsistency with those
positions.

As I explained, there is a logic to how you can
have an Event of Default for a miésed payment, but not a
termination. That's because they don't have to perform in
the interim and they get high default interest. That's
consistent with a reading of all the documents.

Their reading, your Honor, would mean that this
provision is meaningless, and it says it plain as the nose
on your face that they can't terminate.

That's why he keeps talking about the Hedge
Agreement. He says on the one hand read them all together,
but all he ever talks about is the Hedge Agreement, he

doesn't talk about the Indenture.
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Your Honor, there are multiple times, a hundred
times they are mentioned in the Indenture. They say in the
schedule that they have read all the provisions of the
Indenture.

THE COURT: Okay.

MR. MAHER: One last point, your Honor, on the
Priority of Payments definition. That 1s critical to this
case, I agree with that, and he is trying to pigeonhole it.

That's the third to last line that I have here,
your Honor. He highlighted "the following priorities," and
then he says that means that Priority of Payments.

The language "the following priorities" means
nothing without regard to all that comes before it, and all
that comes before it says it is subject to Article XI.
Article XI i1s the one that says they can't terminate for a
payment default,

THE COURT: Thank you very much.

Yes, Mr, Haveles.

MR. HAVELES: Your Honor, I promise to be two
minutes.

Number one, Controladora has nothing to do with
this case. In Controladora, the issue was not how you read
the contract, but whether the defendant had various defenses
like fraud, GBL 349, things to invalidate the Swap

Agreement, apples and oranges.
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Two, Merrill Lynch conceded the case when 1t said
to your Honor we don't have to get to third-party
beneficiary law because it is one integrated agreement and
Merrill Lynch is deemed a party to the Indenture. That's as
close to a verbatim quote as I can get from my notes.

If Merrill Lymch is a party to the Indenture,
Section 11.1(1), or {j) in the others, specifically modifies
the right in the form. If they are a party to the
Indenture, and they have read the Indenture, and they have
bought into it, they bought intec 11.1(1) or {(j), which
expressly by its terms modifies Section 6 of the form, the
form.

Secondly, vyour Honor, in that regard --

THE COURT: Which is the Master Hedge Fund.

MR. HAVELES: The Master Hedge Agreement, the form.
If they are stuck with being party to the Indenture, they
cannot ignore and obliterate 11.1(1), because if you accept
Merrill Lynch's interpretation of all the agreements, you
should take a black magic marker right now and just run it
through all of 11.1(1).

That's what Merrill Lynch said you should do, and
that doesn't even make sense in light of the admission made
by counsel that Merrill Lynch 1s deemed to be a party to the
Indenture because c¢f the integrated nature.

Finally, this whole Priority of Payments definition
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is a red herring, because the obligations to be bound by
11.1(1) or {(j) does not come from the definition of Priority
of Payments or Subparagraph (g) in Section 16.1, it is
Subparagraph (b), which I gave your Honor and which Merrill
Lynch did not address.

Section 16.1(b) says, "The trustee shall on behalf
of the issuer, and in accordance with the Note Valuation
Report, pay amounts to each hedge counterparty under the
Hedge Agreement on any distribution date subject to and in
accordance with Section 11.1," period.

Not 11.1{(a}, the entirety of 11.1. No matter how
you slice and dice it, when you go through all of these
things, Merrill Lynch is stuck.

And my last point to reiterate what Merrill Lynch
conceded, the sentence in the Inconsistency section in the
schedule for III, IV and VI is not present here. All it
says is the gchedule trumps the Master Agreement, and the
schedule up and down incorporates and adopts and applies
provisions of the Indenture. There is no way around it.

Thank you, your Honor.

THE COURT: Thank you.

MR. ROSENTHAL: Your Honor, could I have five
seconds?

THE COURT: No. Sorry. No.

MR. PAULSEN: Truly, one minute.
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THE COURT: Yes, you briefed it beautifully.

MR, PAULSEN: Thank vyou, your Honor.

Qur motion for discharge was not opposed by any
party and therefore should be granted.

Four of the defendants did reserve their right to
oppose the reasomnableness of our attorneys' fees. We
vesterday submitted and handed up this morning an affidavit
with respect to the quantum of those fees, and we request
that our motion for discharge be granted and that I be
awarded its reasonable attorneys' fees.

THE CQOURT: The only guestion I have, one little
question. If all the -- if everything is still in place,
how could I discharge you? Aren't you stlill the Trustee?

MR. PAULSEN: We're still the Trustee, but we're
discharged from liability in the context of this
interpleader pursuant to C.P.L.R. 1006({f).

MR. MAHER: Your Honor, if I might on that motion.

We do not object to the discharge, we do reserve
and object to the amount of the fees, and we believe that
that should be -- there was a filing vesterday at 5 o'clock,
we haven't even read it.

We reserve our rights to object to the attorneys'
fees and the reasonableness of those attorneys' fees, which
I think were about half a million dollars.

MR. HAVELES: I resgspectfully submit on the fees vou
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should send that to a referee, because an affidavit of the
sort Mr. Paulsen put in is never accepted by this Court for
attorneys' fees, he has to prove his attorneys' fees with
time references and the like for reasonableness to be
assessed.

MR. PAULSEN: Mr. Haveles is correct.

THE COURT: You agree with that?

MR. PAULSEN: What's that?

THE COURT: You agree it should be sent to a
referee, the amount of the attorney fees?

MR. PAULSEN: That's the way 1t goes in New York
Supreme,

THE CQURT: That's the way it goes. All right.

I'm putting this on for 10/5, not to hear vyou
again, but to have vou order the minutes. After vou get the
minutes and you pay for them, I get the minutes.

If I get them by 10/5 it will be submitted by 10/5;
if T don't get them until November 5th, it will be submitted
in November, and etc., etc.

So please order the minutes, get me the minutes,
and on 10/5 1t will be submitted as of that day.

All right, thank you. Thank you for a wonderful

argument, it was very, very interesting.

*® * *
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